MEMORANDUM

TO: File
FROM: Brenita Selement, Procurement Specialist I
DATE: October 9, 2019

SUBJECT: MA 5700 PA200000003

The Master Agreement was created, administered, and maintained by the Law
Department. All original documents are located with the Law Department. The
Purchasing Office is not responsible for any procurement actions taken for this Master
Agreement Contract other than the creation of the payment mechanism for accounting
purposes.



City of Austin RECEIVED
Law Department AUG 12 2019

301 W. 2™ Street, P.O. Box 1088

Austin, Texas 78767-1088 LAW DEPARTMENT

(512) 974-2268

(512) 974-2268 (512) 974-2912
Writer’s Direct Line Writer’s Fax Line
August 7, 2019

Robert B. Gilbert, P.E., Ph.D., D.GE
4212 Bellvue Avenue
Austin, TX 78756

RE: Shoal Creek Slope Failure

Dear Dr. Gilbert:

This letter confirms that you will provide consultation and/or expert services for the City of Austin
in the above referenced matter pursuant to your August 7, 2019 proposal which is incorporated
herein by reference. The City requires consultants to follow certain policies outlined in the attached
Terms of Engagement. Please sign and return this Engagement Letter to Teresa Medina in the
enclosed envelope, confirming that you agree to the following conditions:

1) The consultant and/or expert must register through the City’s Vendor Connection System at
https://www.austintexas.gov/financeonline/vendor_connection/index.cfm before any invoice
can be paid.

Assistant City Attorney Kathryn Allen is assigned to this project and will coordinate all services.
You must receive advance authorization from me or my designees before providing any other
professional services. The City will pay for the services you provide in a total amount not to
exceed $20,000.00 for all fees and expenses billed under this agreement. We agree that your
hourly rate for services, described above shall be in accordance with the Hourly Rate Sheet

attached hereto. Further, we agree that fees will be paid based on hours actually worked, and
billed on a monthly basis.

If you have any questions, please do not hesitate to call me or the Managing Attorney.

AGREED:
=
Mea (<L SIRIISH 8/10p50q
City Attorney Robert B. Gilbert, P.E., Ph.D., D.GE Date

Attachments:  Hourly Rate Sheet
Terms of Engagement

ALM/tmm



HOURLY RATE SHEET

Title Hourly Rate
Geotechnical Consultant (Dr. Gilbert) $250.00

Geologic Consultant (Chock Woodruff) $150.00



CITY OF AUSTIN — TERMS OF ENGAGEMENT
Consultants/Expert Witness

I. DEFINITIONS
o “Agreement” means this Terms of Engagement, including all exhibits and any written
amendments, and the Engagement Letter.
e “Consultant” means you and your company.
e “City” means City of Austin

I1I. DUTIES OF CONSULTANT
A. Scope of Services

The Consultant shall provide consulting and/or expert witness services as specified in the
Engagement Letter and this Agreement.

B. Conflict of Interest

As a Consultant you may be asked to work for various clients whose interests are adverse to
those of the City. By signing the Engagement Letter, Consultant affirms that he has informed the City
of all potential conflicts of interest and other than the potential conflict of interest identified in Pivot
Engineers, PLLC’s April 18, 2019 proposal, no such conflict exists. Further, Consultant affirms that
during the course of this engagement, you will refrain from engaging in any work that conflicts with

the City. Should such a conflict arise, you shall contact the Managing Attorney immediately to
discuss the situation.

C. Assignment

The Consultant may not assign this Agreement in whole or in part, or subcontract any
consulting/expert witness services without the prior written consent of the Managing Attorney.

D. Authorized Expenditure Ceiling

The total cost of fees and expenses to the City for consulting/expert witness services in this
matter shall not exceed the authorized expenditure amount specified in the Engagement Letter. If the
City requires additional services, a new or amended Agreement is required before fees or expenses
exceeding the expenditure ceiling are incurred. The City will not pay any amount in excess of the
authorized expenditure ceiling without a new or amended written agreement. The authorized
expenditure ceiling may be increased if additional work is authorized.

E. Expenses

The City agrees to reimburse the Consultant for the reasonable, actual cost of expenses
incurred in this matter as provided in the Billing Requirements section of this Agreement. The
Consultant shall exercise prudence in incurring expenses. The Consultant agrees to timely pay for all
reasonable expenses incurred during its work for the City. Such payments shall be made as they
become due and payable subject to reimbursement as provided in this Agreement.

F. No Increase in Billing Rates

The City will not increase billing rates for any matter which is in progress without the written
approval of the City Attorney in an amended Rate Schedule.

G. Indemnity

To the extent allowed by Section 271.904 of the Texas Local Government Code, the
Consultant shall indemnify and hold the City harmless from any claims, liability, damages, suits, and
judgments for personal injury, death or damage caused by, resulting from or arising in whole or in
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part from any negligent act, error or omission of the Consultant or any party for whom Consultant is
responsible in connection with the performance of its services or failure to perform its services in

conformance with the terms and conditions of this Agreement; provided, however, Consultant shall
not be responsible for the negligence of any other parties.

To the extent allowed by Texas law, the City agrees that it is responsible, to the exclusion of
any such responsibility of the Consultant, for its own proportionate share of liability for its negligent
acts and omissions for claims, suits, and causes of action, including claims for property damage,
personal injury or death, arising out of or connected to this Agreement and as determined by a court

of competent jurisdiction, provided that the execution of this Agreement will not be deemed a
negligent act.

H. Insurance WAIVED

The Consultant shall carry professional liability insurance with minimum limits of five
hundred thousand dollars ($500,000) per occurrence and shall not permit such insurance to be
canceled or lapse during this engagement. The Consultant shall provide an insurance certificate or
other proof of insurance to the Managing Attorney with the return of the signed Engagement Letter.

L. Work Products

It is agreed that all files, reports, exhibits, pleadings, data compilations, memoranda, and
other work product produced under this Agreement, collectively, the “Documents,” are the property
of the City of Austin. Upon termination, the Consultant may retain a copy of the Documents, but the

Consultant shall deliver the original Documents to the City Attorney on request, at no expense to the
City.

J. Limitation of Liability

1. Consultant shall not be liable or otherwise responsible for any work performed
by other parties; for the accuracy of data or other information provided by the City or other
parties upon which Consultant may rely to the extent such reliance is within the ordinary
standard of care for professional services; or for testing or inspection work performed by
other parties.

2. Inno event shall Consultant or its contractors or subcontractors be liable to City
or to any third party for any loss of use, revenue or profit, or diminution in value, or for any
consequential, incidental, indirect, exemplary, special or punitive damages whether arising
out of breach of contract, tort (including negligence) or otherwise, and notwithstanding the
failure of any agreed or other remedy of its essential purpose.

3. The limitation of liability stated in this provision shall not apply to claims arising
from: personal injury, death or property damage (including to tangible physical property
which result from a party’s negligence), or any claims stemming from the indemnity
provisions of this Agreement.

H. Standard of Care

1. The Consultant will perform services under this Agreement with the degree and
skill and care ordinarily provided by competent professional engineers or consultants
practicing in the same or similar locality and under the same or similar circumstances and
professional license and as expeditiously as is prudent, considering the ordinary professional
skill and care of a competent engineer or other consultant.
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II1. BILLING REQUIREMENTS
A. Billing Requirements

1. The negotiated hourly rates on the attached Rate Schedule include all overhead and
internal charges associated with your Consultant's practice. The City will not separately pay for

overhead or Consultant costs associated with services of secretaries, word processors, librarians,
investigators, or other support staff.

2. The City will not pay for time spent preparing, discussing, or correcting a billing
statement.

3. A copy of all invoices, bills, and receipts for expenses shall be attached to the monthly

bill.

4. Expenses over and above the limits set forth herein shall be borne solely by the
Consultant and shall not be reimbursed under this Agreement.

B. Billing Statement Requirements
All billing statements must contain the following information:

1. Itemized bills must be submitted on Consultant letterhead on a monthly basis.
2. Itemized bills must include a remittance page.

3. IRS taxpayer identification number of the Consultant.

4. The company’s name and address which must exactly match the name and address on the
Vendor Connection system.

5. Style of case or description of the matter.
6. Dates of service and a detailed description of service. Vague descriptions, such as
“review,” “update,” and “research” without more specifics are not acceptable.

7. Name, classification, and billing rate for the person doing the task, and specific time for
service to a tenth of an hour.

8. Detailed listing of all expenses with supporting documentation for all third party and
travel expenses.

The City is exempt from payment of Federal Excise and Transportation Tax and Texas Sales
and Use Tax. The Consultant’s invoices to the City must not contain these taxes.

* Please note that billing statements are subject to release under the Public Information
Act.

C. Expenses
The City will not pay for the following expenses:

1. General operating expenses other than long-distance phone bills, postage, and copying
(not to exceed 10 cents per page).

2. Unnecessary use of express mail, facsimile transmissions, or couriers.

3. Any computerized legal research over $200.00 without prior Managing Attorney
approval.

D. Travel

The City will not pay:

1. For air travel expenses in excess of standard coach or economy fares. We ask that you
take advantage of special fares or discounts whenever possible, and check with the Managing
Attormey for information on City vendor discounts.

2. For lodging and meals that exceed the per diem rates established by the U. S. General
Services Administration.

3. For alcoholic beverages.
4. For charges from in room hotel “honor” bars.
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The City will pay for automobile mileage, at a rate not to exceed the amount permitted as a
Consultant expense under the Internal Revenue Code.

IV. DUTIES OF CITY

A. Payment Terms

1. The City shall pay the Consultant on the basis of monthly invoices submitted by the
Consultant and approved by the City Attorney or designee.

2. The City shall make payments to the Consultant within 30 days of receipt of an invoice,
if it meets contract and billing requirements.

B. Disputed Payments

1. If the City disputes any item in an invoice the Consultant submits for any reason, the
Managing Attorney shall advise the Consultant of the issue and will pay only the undisputed portion
of the invoice. The City will not pay for time spent discussing or correcting an invoice.
2. If the dispute is later resolved in the Consultant’s favor, the City will pay the disputed

amount.

C. Written Amendment

This Agreement may be amended only by a written document signed by the City Attorney
and the Consultant.

V. GENERAL PROVISIONS
A. Compliance with Laws

This Agreement and all disputes concerning this Agreement shall be governed by the laws of
the State of Texas. Venue of any civil action between the parties regarding this Agreement shall lie

exclusively in Travis County, Texas. All obligations of the parties shall be deemed performable in
Travis County, Texas.

B. Right to Audit

The City has the right to inspect and audit all books, records, and documents of the
Consultant pertaining to the scope of services for this engagement at any reasonable time, to the
extent necessary to verify the accuracy of any statement, charge, or computation.

C. Audit Expenses
If the Consultant is asked to provide information to the City, including, but not limited to City
auditors (either City employees or professionals hired by the City to audit the City’s records) or the

City finance department, the Consultant shall provide such information at no additional cost to the
City.

D. Entireties

This Agreement, together with the engagement letter, shall constitute the entire Agreement
and understanding of the parties concerning this engagement. There shall be no amendment or
modification to this Agreement, except in writing signed by all parties.

E. Severability
If any provision of this Agreement is declared invalid, illegal, or unenforceable by a court or
an agency of competent jurisdiction, such declaration shall not affect the remainder of this Agreement

and this Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never
been contained herein.

F. No Third-Party Beneficiaries
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This agreement is for the sole benefit of the parties hereto and their respective successors and
permitted assigns and nothing herein, express or implied, is intended to or shall confer upon any other

person or entity any legal or equitable right, benefit or remedy of any nature whatsoever under or by
reason of these terms.

V1. TERMINATION
Termination of Agreement

1. The City may terminate this Agreement with or without cause at any time. Upon receipt of
a written request by the City, the Consultant shall immediately discontinue work under the Agreement
and transmit all files or written materials to the City. Thereafter, only those consulting/expert witness
services necessary to transfer files to the City may be performed.

2. The Consultant may terminate this Agreement without cause, charge, or penalty for any
reason upon thirty (30) days written notice to the City. The Consultant agrees to continue performing
services under this Agreement during the entire thirty-day period following notice of termination.
The Consultant shall be paid for all work performed up to the effective date of termination at the rates
specified herein, subject to the terms of this Agreement.
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